buying market in which a buyer has substantial power. Unfortunately, only limited data and examples illustrate that broader problem because of the failure of most competition authorities and scholars of competition issues to focus on it. Certainly, the potentially abusive use of buyer power is highest when the buyer is a relatively large firm and the producers from which it buys are comparatively small. Indeed, there are many examples from retailing in which even firms of substantial size have been subject to abusive buying practices. Parity of size in a market reduces some of the risk of abuse, but a producer with market power that sells to a buyer with market power is likely to have upstream buyer power by virtue of that relationship. The harmful consequences of, for example, a merger that enhances the power of a buyer may well be felt by the upstream suppliers of any producer that deals directly with that buyer.
This combination of economic, ideological and political characteristics has resulted in an underappreciation of the risks buyer power poses. It also has resulted in only a modest, but growing, amount of useful economic theorizing and modeling. The existing empirical and theoretic analyses, however, demonstrate that different metrics and measures are necessary to determine when the use of buyer power, which is a common aspect of many market relationships, becomes or should become a source of competitive policy concern. This book joins a short, but growing, list of efforts to contribute to a better conceptualization of the competitive issues and the formulation of standards and criteria for judging the merits of buyer conduct.
At the outset it is important to stress the pervasiveness of the problems that buyer power causes for market economies. Commentators have observed that 'monopsony is far more prevalent than many have recognized', citing recent American examples including bid rigging in auctions for things ranging from antiques to treasury bonds, collusive practices involving financial aid to college students, salary setting for professional athletes, restrictions on college athletic scholarships and coaches, collusion to restrict competition for various kinds of technically skilled employees and restraints in agricultural product markets. 1 Illustrative of the long-run harm in the United States is the transformation of rural America. The historical record clearly shows that farmers have gotten less and less of the food dollar as large buyers have increasingly dominated the buying of agricultural commodities.
2 When large grocery retailers demand lower prices, the processors in turn drive down the prices they pay for the inputs from the farm. This exploitation of buyer power has sapped the economic viability of America's farmers, especially those operating small to mid-sized farms. 3 The consequences are visible in the overall decline of rural America and in the fact that the average age of American farmers is now in the late 50s. 4 There has been a steady exit from farming of the children of farmers and little new entry by others. Farmers serving commercial poultry processors are subject to such comprehensive controls that an Attorney General of Oklahoma once opined that the contracts made them employees of the processor. 5 But, of course, these farmers get none of the benefits accorded employees. Their treatment indeed makes them more like serfs than traditional farmers.
Buyer exploitation of farmers is not limited to the United States. Various commentators have expressed concern over the ways in which the large global buyers of agricultural commodities exploit their ability to drive down farm gate prices. 6 In many countries agriculture is highly dependent on export markets. In cocoa and bananas, the highly concentrated buying markets have resulted in long-term exploitation of producers. 7 Historically, these countries also had monopsonistic, state-run buying agencies that further exploited producers. Over the last 30 years those agencies have largely disappeared, but the results for farmers have not always been significantly better. 8 In 2010, Olivier De Schutter, United Nations Special Rapporteur on the Right to Food, published a short discussion of the role of buyer power in the food chain with a specific focus on developing countries. 9 He reported that:
[J]ust four firms carry out 45% of all coffee roasting, and only four firms carry out 40% of all international coffee trading. Similarly, just three companies control over 80% of the world's tea markets, and four companies control 40% of international trading in cocoa, 51% of cocoa grinding and 50% in confectionary manufacturing. 10 Thus, both developed and less developed countries experience pervasive buyer power in agriculture.
Another classic example of buyer power's harmful consequences is the exploitation of workers. Employers can and do drive down wages even when the employer is profitable if market conditions support such exploitation. Moreover, there is often a downward 'ratchet', through which competing employers exercise their power over their workers to further depress wages and other workplace investments in order to offer greater discounts to the powerful buyers they supply. The consequence of lower wages is less capacity for workers to buy goods and services. This kind of exploitation transfers wealth from poor workers to wealthy owners. Those with modest incomes spend most of that income on goods and services, but the wealthy have a lower consumption function. Ibid at 2 (footnotes omitted).
11
Economists generally assume that when income increases the recipient spends less than all of the increase. See, eg, Don Patinkin, Money, Interest, and macroeconomic implication of such a wealth transfer, whether within a single country or from developing to developed countries, is that aggregate demand for many goods and services declines even if there is some growth in luxury goods markets. Depressed wages, therefore, greatly increase the probability that an economy will stagnate. Demand drives investment and economic growth, but when the majority of wage earners face flat or declining wages there is little room for increased demand.
The effect of buyer power on workers is evident worldwide. In the United States, there have been several conspiracies to reduce wages for nurses.
12 A number of major technology companies in Silicon Valley entered into a conspiracy not to compete for each other's employees. When sued by the Department of Justice, the companies agreed not to engage in such conduct in the future.
13 Their employees brought a major class action suit, 14 in which the judge initially concluded that the proposed $325 million payment was inadequate.
15 Subsequently, the court approved a $415 million settlement. 16 There is a long history of employer collusion back to the post-Civil War era, when plantation owners agreed not to compete with each other for sharecroppers. In effect, this imposed a new kind of economic slavery on the recently freed slaves.
17
In the case of developing countries, global buyers victimize employers and their employees. They use their buyer power to drive down prices to the point that employers are unable to pay adequate wages or make the necessary investment in facilities that will provide a safe working environment. The collapse of entire factories and the catastrophic fires resulting from inadequate safety are recurring events in Pakistan and Bangladesh. 18 The buying practices of the large multinational enterprises that buy most Prices (Harper and Row, New York 2nd edn 1965) 206 ('marginal propensity to demand commodities out of real income is assumed positive, but less than unity'). export commodities is a continuing source of concern to human rights advocates concerned with developing countries.
19
Farmers and workers are not the only victims of buyer power. Its abuse is a recurring concern in retail sales relationships for branded and generic goods. Whenever there are relatively few outlets for consumer goods, a retailer will have significant buyer power that it can exploit in a variety of ways that harm the producers and ultimately the economy generally by causing dynamic distortion, limiting consumer choice and transferring to the retailer wealth that ought to go to producers. Walmart is an example of this exploitation of producers. 20 Amazon, because of its dominance of the e-book business, has imposed price and non-price burdens on book publishers in the United States, Germany and globally. 21 Both Walmart and Amazon justify their exploitation by pointing to their low prices, but sharing the gains of abusive buying practices is not a legitimate defense for anticompetitive conduct.
Other examples of misuse of buyer power show the range of contexts in which it occurs. Through its ownership of two large chains of eyeglass retailers in the United States, Luxottica was able to limit Oakley's access to the market and ultimately forced it to sell out, further entrenching Luxottica's control of supply. 22 As a result consumers ultimately faced Smaller motion picture chains still face exclusionary use of buyer power by major chains-a problem of long standing.
24
Perhaps the most visible context in which buyer power issues have arisen is in grocery retailing. The rapid expansion of high volume grocery supermarkets combined with significant mergers has resulted in many countries having highly concentrated grocery retailing markets from the buying side, even if consumers have two or three choices. A number of national competition authorities have belatedly discovered that buyer-side concentration creates significant problems for producers and ultimately is reflected in limited consumer choice and reduced competition in the supply markets. From the United Kingdom to Norway and Finland to Australia and South Africa the recognition of the threats to competition in food supply markets has generated a number of responses aimed at regulating in some way the conduct of large grocery buyers. 25 Interestingly, the http://www.dailymail.co.uk/femail/article-2215287/Luxottica-The-eyewear-com pa n y -total-domination-sett ing -as t ro nomical-prices.html. focus is often narrowly on grocery buying rather than the more general questions raised by concentrated retailing markets and their impact on upstream suppliers.
Indeed, the same risks of buyer exploitation arise in markets for a wide variety of components for assembly into more complex products or supplies to manufacturers. Buyers are often explicit in the strategy of creating a dependent relationship with key suppliers, that is, being the most important customer of that supplier. 26 Walmart has a similar record, including driving some of its suppliers into bankruptcy. 27 Boeing drove its suppliers' prices down by 15 percent and then increased the lag in paying for inputs from 30 days to 120 days. 28 Buyer power arises in markets in which producers have few options for the sale of their products and lack the capacity either to reduce production efficiently or transfer their facilities to other products. Larger producers, however, may be able to diversify their product lines.
29 By reducing its dependency on any particular product line, even if most products have only a few buyers, an enterprise can survive and have a more effective bargaining position. It can refuse to produce at all if the terms are unsatisfactory. Of course, this is likely to impose significant costs on employees and the broader community in which a plant is located. In addition, the pressure on suppliers to diversify in turn drives mergers, which further concentrate the market structure and increase the resulting firm's potential upstream buyer power.
The harms resulting from buyer power abuse spread from the initial victims and affect the wealth of the communities in which the producers operate. The suppliers to the input producer lose sales, and they too reduce 'Court Finds Coles Engaged in Unconscionable Conduct and Orders Coles Pay $10 Million Penalties', available at https://www.accc.gov.au/media-release/ court-finds-coles-engaged-in-unconscionable-conduct-and-orders-coles-pay-10-million-penalties. 26 Walmart is the largest buyer for a number of major brands and has shown the capacity to force its suppliers to do its bidding, including absorbing many transaction costs without price increases. See Hauter, supra note 3, at 68-73. 27 See ibid at 71. 28 See Alwyn Scott and Tim Hepher, 'Boeing Slows Payments to Suppliers as It Accelerates Cost Cutting' Reuters (7 July 2016), available at http://www.reuters. com/article/us-boeing-suppliers-idUSKCN0ZN1GG. 29 Suppliers with sufficient resources often acquire firms in related fields to diversify the risks they face. See Harriet Jones, 'Connecticut Aerospace Companies Face Technological Leap' WNPR (7 May 2014), available at http://wnpr.org/ post/connecticut-aerospace-companies-face-technological-leap (supplier of parts to United Technologies had acquired five other businesses within the past year as part of its effort to increase its size). employment and squeeze their vulnerable suppliers. Thus, the harm flows through the entire economy and is most hurtful when the economy injured is remote from any benefit that might accrue to the abusive buyer, its employees and customers. This is most obvious in export industries, where the exporting country suffers the losses and the importing countries enjoy the benefits. It is also apparent in American agriculture, where farmers bear the costs and urban consumers may get benefits. The capacity to transfer much of the economic risk to third parties is another aspect of buyer power that makes it both more pernicious than seller power and harder for competition authorities to deal with because of the dispersed nature of its impact. 30 The traditional mantra of competition law has been that mere wealth transfer away from producers is not a competitive concern.
31 Hence, much of the exploitation resulting from buyer power was and still is ignored. Indeed, using a short term, neo-classical model to look for harm to 'consumer welfare', or even total welfare, limits the enforcement agenda for competition authorities, and the competition enforcement agencies globally have been slow to react to the problems that buyer power can present. Public awareness and concern with the evident harm to the competitive process have resulted in an increasing number of regulatory responses. These often involve legal regimes beyond those envisaged in conventional competition policy. US competition law enforcers, those in the European Union (EU) and in a number of its Member States, the Russian Federation, Japan, the Republic of Korea, Taiwan (China), Canada, South Africa, Australia and a number of other countries, started to address buyer power 30 In American poultry production, the grower must have expensive buildings for raising the birds. A buyer can vary its output in response to market conditions by controlling when it takes delivery of flocks of birds without incurring the fixed costs of the vast complex of facilities necessary for raising them. In a more competitive market, growers would demand assurances that their fixed costs would be covered as a condition of incurring the initial investment. See generally Leonard, supra note 3, at 23-5, 67-8, 71. issues at the start of the twenty-first century. 32 In 2008, the Organisation for Economic Co-operation and Development (OECD) held a conference to discuss these issues. 33 In 2013, the EU issued a Green Paper that reported the experience and substantial concerns of the Member States' competition authorities with various 'unfair' trade practices. 34 The paper suggests that the EU itself should consider developing uniform regulations designed to control such practices. 35 The EU's competition authority also created a panel that focused on issues related to food retailing, including problems with buyer power. 36 But, adhering to the consumer welfare definition of competition law policy, the inquiry resulted in no change or improvement in EU enforcement with respect to buyer power. 37 The United Kingdom, Russia, Norway, Finland, Australia, Japan and the Republic of Korea have established rules that treat abusive buyer exploitation of sellers as unconscionable conduct. In doing so, these laws seek to provide suppliers with a 'voice' because the option of an 'exit' is no longer available.
38
Only in 2010 did the American antitrust authorities include an explicit section in their merger guidelines discussing the buyer-side merger analysis. 39 importance of buyer power analysis is striking; farm groups were primary advocates for the original American antitrust laws because of the exploitation of farmers in the sale of their commodities and livestock. 40 Despite a gradual expansion of concern about buyer power in both economics and law, there remains a relative dearth of comprehensive evaluations of the unique characteristics of the buying side of the market. Few books have focused on buyer power, and none has examined the range of responses to buyer power that are emerging around the world. This book undertakes to link an analysis of the major competitive issues that arise from the use and abuse of buyer power to the responses of competition agencies, courts and scholars around the world. The focus is on the policy and legal issues in this field, although there must necessarily also be a substantial discussion of the economics. Indeed, the discussion will at least explore, even if it cannot definitively resolve, the questions of identifying the market structures and contexts in which buyer power is most likely to have adverse effects on the competitive process.
The contemporary literature on the legal policy issues that buyer power raises is not yet substantial, but it is growing in response, no doubt, to the increased focus on these issues by enforcement authorities. 41 However, much of the work has focused on specific contexts, such as loyalty programs and slotting allowances, without a full recognition of the buyer power nexus involved in the topics under review. Moreover, there are deep divides among commentators with respect to the economic and the policy issues. 42 One of the central issues is the degree of threat and potential for harm that comes from the abuse of buyer power. This study has a clear position that buyer power is both a serious and pervasive problem that focused on the economics of buyer power with American antitrust law applications, and another in 2010. 44 Especially in the more recent book, they take a relatively sanguine view of buyer power in many circumstances. A group of European agricultural economists have also produced a very useful book on food retailing and buyer power in the EU. 45 Again, that book attempts to make the case that, although in some circumstances buyer power may contribute positively to economic welfare, in many other circumstances the likely impact is adverse. Neither of these works, nor the several books focused on labor issues, including those dealing with the monopsony issues in professional sports, 46 focuses on the range of competition policy issues. These works have made important contributions, but a policy-oriented book with an international focus on competition law and policy provides a significant addition to the modest current literature.
The central thesis of this book, in contrast to Blair and Harrison, is that undue buyer power is a serious threat to the long-run achievement of a workable competitive economic process, but its abuse is inherently more difficult to control. At the very least, it is as serious a problem as seller power and even, I will contend, more serious. This is true despite some considerations that arguably induce buyers to be moderate in their exploitation of their suppliers. 47 The goal of competition policy should be to define rules and standards 43 that can effectively minimize exploitation and facilitate, over time, a desirable competitive process. Inherent institutional and economic characteristics, however, make it difficult to identify which controls over abusive buying practices by individual firms will produce the market incentives necessary to constrain buyer power. Hence, the appropriate legal standards for directly controlling unilateral abuse of buyer power are perhaps even more elusive than those for controlling monopolistic behavior. The difficulty with effectively identifying and implementing direct controls reveals the extraordinary challenges competition law has in dealing in a predictable and consistent way with unilateral buyer conduct that harms the competitive process.
Because of the explicit policy focus of the subsequent discussion, it is also important at the outset to identify the policy goals that will inform the subsequent analysis. This task requires an analysis of the contending claims for different goals as the primary purpose of competition law and policy. This topic will be addressed in Chapter 2 because it has particularly important implications for policy toward buyer power. When goals are framed in narrow, conventional economic-theoretical terms, the resulting policy implications downplay or ignore many competitively relevant aspects of buyer power. Chapter 2 provides both an analysis of competition policy goals generally and also focuses on the relevance of different ultimate goals for the framing of public policy with respect to buyer power.
Chapters 3 and 4 provide an economically oriented analysis of buyer power. Chapter 3, which draws on the work of Blair and Harrison, provides a deeper understanding of why buyer power is not the 'mirror image' of seller power. Indeed, the 'mirror image' metaphor is another of the obstacles to getting competition policy better oriented toward the risks that buyer power can present to the competitive process. Chapter 4 then examines how buyer power can affect competition adversely. The central premise is that exploitation of suppliers, and the resulting ripple effects on broad segments of society, is a primary competitive harm. It is particularly difficult to control exploitation directly in ways consistent with workably competitive markets. The difficulty stems from the need to balance control of abusive conduct with the recognition that some of the same conduct is important to the short-run and long-run achievement of an effective competitive process. Indeed, that tension concerning the use of buyer power creates the difficulty in framing useful rules of general application to control its abuse. This chapter also explains why overcoming buyer power is likely to be more difficult than overcoming seller power.
The next four chapters provide a comprehensive assessment of the options available to competition policy to deal with abuses, actual or potential, of buyer power. Chapter 5 examines competition policy options for controlling directly the unilateral abuse of buyer power. It evaluates the rules that can control both exploitative and exclusionary use of buyer power as well as the potential to impose structural remedies when such conduct occurs. This chapter is central to the thesis of this book that exploitation of buyer power is more difficult to control than abuse of seller power even as it is as pervasive as, or more pervasive than, seller power.
Chapter 6 evaluates the use of market regulations outside conventional competition law to minimize the harms that buyer power can cause. Such regulations are common responses in many market-oriented economies and seem particularly common for addressing the abuse of buyer power. But such regulations, especially as they focus on specific business relationships, carry risks to the competitive process because they can rigidify markets and undermine the valuable dynamics that come from innovation. Any specific regulation invites evasion and so may have only limited utility; moreover, such regulations tend to invite those who gain advantage from them to lobby for their enhancement and expansion beyond what is needed to protect the competitive process itself.
Chapter 7 reviews the law and policy governing buying cartels and buyer groups, and Chapter 8 provides a similar analysis of the standards used when mergers lead to significant buyer power. In combination these two chapters show that it is feasible to have competition policies that control the creation of buyer power by clear and consistent structural standards and specific prohibitions on certain kinds of buying arrangements. By controlling the creation of undue buyer power, the problems identified in Chapters 5 and 6 with directly regulating the unilateral abuse of such power are avoidable in significant part.
Chapter 9 concludes that the best policy for dealing with buyer power is to control its creation rather than to rely on rules to regulate its use. But because buyer power can and does exist in ways that are not parallel with seller power, different metrics, measures and criteria need to be used to ensure that the competitive process on the buying side of the market works fairly and equitably. Chapter 9 also considers how the globalization of markets creates issues for the enforcement of rules against buyer power abuse. Conduct in developed countries can cause serious harm in developing countries that may leave competition authorities in both jurisdictions unable to respond effectively.
This overview should end with a couple of caveats. First, despite the resolute effort to take a global perspective on the issues of buyer power, there is an unavoidable emphasis on the American experience. This emphasis derives, first, from the author's own background, which is in American competition policy issues generally and buyer power issues in particular. Second, American competition policy has addressed some issues of buyer power for well over a century. Indeed, a major element in the agitation that led to the Sherman Act was the concern of farmers with the buyer power of meat packers, grain elevator operators and other downstream buyers. As a result, there is a longer and broader experience with buyer power and its control in America than in any other country.
The second caveat is that any effort to synthesize a great range of materials and observations carries a tendency to abstract and generalize in ways that may gloss over important qualifications and limitations of the analysis. The reader should know that the author is aware of the problem and that every effort has been made to acknowledge the limits of the claims and the proposed analyses. The thesis of this book is that buyer power creates pervasive and serious risks to the competitive process, but the overall effect may be to suggest that any exercise of buyer power is somehow anticompetitive and undesirable. Again, every effort is made to qualify such a tone. Still, the cautious reader may want to keep a salt shaker at hand.
Finally, there is no question that competition policy overall must address both buyer and seller power. I contend, however, that there is already in place a vigorous and effective competition policy to control undue seller power. Therefore, this book addresses the need to do the same for buyer power.
